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Abstract: This study aims to examine and analyze the philosophy of mortgages as an object of mortgage
guarantee, as well as to analyze inconsistencies of execution object execution in mortgage loan agreement. The
method of approach in this research was empirical juridical. The data used were secondary data, sourced from
primary, secondary and tertiary legal materials. Analyze the data analytically. The results of the study found
that: The philosophy of the dependent right as the object of credit guarantee, ie before the existence of the
Insurance Rights Act (UUHT) which has been mandated in the provisions of Article 51 of Basic Agrarian
Law, then still use Hypotheek regulation, which is regulated in Book 11 title 21 Civil Code Article 1162 to Article
1232 and Creditveerband, set forth in Stb.1908 No.542 as amended by Stb.1937 No.190 as collateral for debt or
credit Guarantees granted in Mortgage Rights, namely the preference to precede other creditors to the creditor
Holders of Insurers’ Rights. The inconsistency of the parate charge of execution in the provisions of Article
6 with Article 11 Paragraph (2) letter (e), Article 6 with Article 14 Paragraphs (2) and (3), and General Explanation
Number 9 of Law Number 4 of 1996 Concerning Mortgage Rights. This inconsistency can be seen from the
mixed content of the execution parate substance according to the doctrine by execution based on the executorial
title (grosse deed). As well as Circular Letter of Supreme Court Number 7 of 2012. The execution shall still be
based on the determination of the Chairman of the local District Court (court fiat).

Keywords: Inconsistency, Parate Execution, Mortgage Rights, Credit.

A. INTRODUCTION

Credit has a main element of belief, although credit itself is not just a trust. Thus, belief here means that
the party who gives credit (creditor) believes that the recipient of credit (debtor) will be able to meet
everything that has been agreed'. Loan activity is a very basic and conventional activity of a bank, even
while experts say that the traditional function of banks is to raise funds from the community and channel
funds to the public. Fund disbursement is generally done in the form of credit provision. >
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The Agreementis a legal act based on an agreement between two or more persons to give rise to legal
consequences which may be imposed by law’. O. C. Kaligis also believes that the recognition of the treaty
as the law makes both parties bind themselves, which then creates rights and obligations for each party that
needs to be realized, this is what is called achievement®. Agreement made to cause legal consequences,
because in the agreement two people agree to determine the rules, rights and obligations are binding and
must be obeyed, if not adhered to be imposed sanctions. If those who violate the agreement are not
sanctioned then the immoral people will cause chaos. Therefore, for those who violate the minimum
agreement are required to pay compensation to the injured party.’

The Agreement is a legal relationship in the field of wealth based on an agreement between the
subject of the law, and among them (the other parties/legal subjects) is obliged to perform their performance
in accordance with the agreement of the parties and cause legal consequences®. A covenant is an event in
which a person promises to others or where two persons promise to do something, from this event a legal
relationship exists between these events arises a legal relationship between the parties called the bond’.
Ahmadi Miru also believes that this contract or agreement is a legal event in which a person promises to
another person ot two promises to do ot not to do something.®

Through the agreement there is an engagement or legal relationship that creates rights and obligations
to each of the contracting parties. In other words, the parties are bound to abide by the agreement they
have made. In this case the function of the agreement is the same as the legislation, but it is only applicable
to the author only. Legally the treaty may be enforced through the Court. The law provides sanctions
against the perpetrator of breach of agreement or broken promise (wanprestasi)°. For those who fail to
implement something that has been agreed upon, the other party may use the judicial authority to execute
the agreement and obtain redress or other remedies."

Banking credit agreements with mortgage guarantees have spread with the development of property
businesses in Indonesia. Risks in running the banking business and other business are the inevitable part.
On the other hand, many bad loans are caused by many factors, either because forcemzayor or bank that
ignores the prudential principles of the bank, before giving credit or financing, syari’ah bank should conduct
a thorough assessment of the character, capability, capital, collateral, and prospect Business of the Debtor
Customer. The five elements ate often called 5C'" lending (Character, Capital, Capacity, Collateral and
Condition of Economy). On the other hand, it could also be due to the debtor’s default or default injury.
When the debtor fails to pay (wansprestasi),legal measures of creditor do executing the object of guarantee
of mortgage rights. It is interesting that it is further studied about the implementation of the execution
object parate of mortgage guarantee in the banking credit agreement based on Law No. 4 of 1996 concerning
the Rights of Dependence on the burden of land and the objects related to the land.

B. RESEARCH METHODS

The paradigm of this research is the Positivism Paradigm, with the type of doctrinal research. Law is
defined as the norm or rule that applies in society and becomes the reference of every person’s behavior,
and the rules or norms in positive law'?. Peter Mahmud Marzuki, explains that legal science has characteristics
as a prescriptive and applied science, where as a prescriptive science, the science of law studies the purpose
of law, the values of justice, the validity of the rule of law, the concepts of law, and the legal norms.
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With normative juridical research methods, the object of legal juridical-normative research includes
(1) research on legal principles, (2) research on legal systematics, (3) research on the level of legal
synchronization, (4) legal history research, And (5) comparative law studies. **

C. RESEARCH AND DEVELOPMENT RESULTS

1. The Philosophy of Mortgage Rights as an Object of Mortgage Rights Guarantee

The mortgage right is a material security institution for land rights and land-related items for certain debt
repayment, which gives priority to a particular creditor to a creditor holding the Insurance Rights to other
creditors. Guarantees granted in Mortgage Rights, ie, prioritized rights to other creditors to creditors of
Holders of Mortgages"™. In the provision of Article 51 of Law Number 60 Year 1960 on the Basic Agrarian
Law (UUPA), mandates for the creation of the Mortgage Rights.

In the absence of the Mortgage Law that has been mandated by UUPA, then as a transition we still
use the Hypotheek and Creditveerband institutions as debt or credit guarantees. '°

The provisions concerning this Mortgage are governed in Book II title 21 Civil Code Section
1162 to Article 1232. The Creditverband is used the provisions in Stb.1908 No.542 which
changed with Stb.1937 No.190"". In 1996, it had been released the Law No. 4 of 1996 on the Rights of
Land Dependence and Land Related Materials which is commonly known as the Mortgage Rights Act
(UUHT). ™

By basing on the definition of mortgage, as mentioned above, it can be seen that the Mortgage Rights
embody the main elements such as:

a) Mortgage Rights is the right of guarantee for the settlement of receivables

b)  Object of the Mortgage Rights is the right to land in accordance with UUPA.

Objects of mortgages consist of land rights in the form of right of ownership, building right,
right to cultivate, Right to Use of State Land which by its nature can be transferred and Right to
Use of Property related to the land. It can be concluded in Article 4 Paragraph (4) of UUHT
(Mortgage Rights Act) that the Liability Rights may also be imposed on the land right and the
existing, existing or existing buildings, plants and works which are united with the land and
which belongs to the holder of the land rights whose burden expressly stated in the Deed of
Granting the Mortgage Rights concerned. Article 4 paragraph (5) of the UUHT stipulates that
the objects related to the land are not limited to objects owned by the holder of the land right
concerned but may also include objects owned by another party. However, the charger may only
be done by signature as well as by the owner or authorized by the owner on the Deed of Granting
the Mortgage Rights concerned.

¢) Guaranteed debt should be a certain debt.
According to Article 3 paragraph (1) UUHT, Mortgage Rights may be used as security for:
1)  Existing debt

i) The new debt will have but previously agreed with a certain amount.
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iif) The new debts shall be in existence but previously agreed with the amount at which the request
for execution of the mortgage is filed shall be determined based on the agreement of the debts
of the receivables or other agreements resulting in the related debt relation.

d)  Give priotity to a particular creditor above the other creditors'

The provisions of Article 11 paragraph (2) letters e and h are mentioned in the Deed of Granting
Mortgages may include promises that: the promise that the first holder of the Mortgage right shall have the
right to sell on his own authority the object of the Mortgage right if the debtor of breach of promise
letter h which is a promise that the Depositary will not relinquish his/her right to the object of Mortgage
Rights without prior written consent of the Mortgage Holders.

Furthermore, in Article 20 paragraph (1) mentioned that the debtor has an appointment injury based

1) theright of the first Depositary to sell the object of Mortgage Right as referred to in Article 6 or

i)  the executorial title contained in the certificate of Mortgage Right as referred to in Article 14
paragraph (2) The object of the Mortgage Right shall be sold through a public tender in accordance
with the procedure prescribed in the legislation for the repayment of the Debt Holders” holders
with the right of priority over the other creditor.

It is mentioned in Article 6 of the Mortgage Rights Act (UUHT) if the debtor has an injury to an
appointment, the first Depositary holder has the right to sell the object of the Mortgage Right to his/her
own power through a public tender and to take out the receipt of the proceeds from the proceeds.

For the Creditor of the Important Mortgage is the enforcement of the privileges of the Creditor to
a third party or other Creditor, to be repaid in advance of the sale of the specially designated object as the
object of the Mortgage Right in the event that the Debtor breaches the pledge.

Prior to the enactment of such provision has been preceded by the provisions of Article 1131 of the
Civil Code which regulates all material objects of the indebted and immovable, whether existing or new,
there will be a later dependent on all personal engagement.

The Mortgage Rights Act is strongly seen to protect only the creditor, this is according to Salim HS
which states that the characteristics of the Mortgage Rights are as follows?':

a)  Provide priority or priority to the holder known as droit de preference. This privilege is affirmed in
Article 1 number 1 and Article 20 paragraph (1) of Law Number 4 Year 1996. If the debtor has an
appointment injury, the holder of the Mortgage Rights shall be entitled to sell the object as collateral
through a public tender under the applicable rules and take the settlement of the receivables from the
proceeds sale, with the right of prior credit to other creditors who are not holders of Insurance
Rights or creditors holding Mortgage Rights with lower rank. This privilege is not owned by a creditor
not a holder of a Mortgage.

b)  Always follow the secured object in the hands of whoever it is or is called the Droit de suit. This
privilege is affirmed in Article 7 of Law Number 4 Year 1996. Even though the object of the Guaranteed
Right has been transferred to the other party, the creditor of the Depositary shall still be entitled to
sell it through a public tender if the debtor has an appointment injury.
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c)  Fulfill the principle of specialty and publicity so that it can bind third parties and provide legal certainty
for interested parties.

d) Easy and sure in execution.

Thus the Law on Right of Responsibility (UUHT) has provided convenience and certainty to creditors
in execution implementation.

2. Parate Inconsistency Execution Object Guarantee of Mortgage Rights in Credit Agreement
Banking

Execution is an execution of Court Decisions that have been has a permanent legal force (i kracht van
gewijsde) which is forcibly executed because the losing party in the case does not obey the execution of the
Court Decision. In Article 195 HIR/Article 207 RBG is said: “It shall carry out the Decision of the
District Court in a case which is first examined by the District Court on the orders and duties of the Head
of the District Court, who firstly examines the case in accordance with the manner prescribed in the
Articles HIR”.

Furthermore, in the provisions of Article 196 HIR/Article 208 RBG is said: “If the defeated party
refuses or fails to satisfy the Decision of the Court in peace, the victor in the case shall file the request of
the Chairman of the District Court to carry out the Court Decision”. Then the President of the District
Court summoned the defeated party in the law and did the warning (aanmaning) to the defeated party in the
case to fulfill the decision of the court within a maximum period of 8 (eight) days. And if it has passed 8
(eight) days it turns out that the losing party in the case does not want to implement the Decision of the
Court, the Chairman of the District Court can order the Registrar District Court to execute seizure execution
on the object of land and then can request the help of state tools / police to assist with the safeguards in
the case of evacuation done on the land object litigation. Before discussing the execution of the Mortgage
Rights, it should be conveyed that the source of the execution rule which is still effective is Article 195 to
208 and 224 HIR or Articles 206 up to 240 and 258 RBg, and the term of execution.

Retno Wulan mentions that the execution is to execute a judge’s verdict which already has a definite
legal force and which decision is condemnatoir’®. Yahya Harahap, meanwhile, states that in carrying out the
court’s verdict, nothing else implies the content of a court decision, namely forcibly imposing a court
decision with the help of the general force if the defeated party (executed or the defendant) does not want
to volunteer it”. New executions can be executed if the decision has obtained permanent legal force. This
is one of the principles or principles that must be considered at the time of execution. However, against
the principle there are exceptions. In certain cases, the law allows the execution of decisions that have not
yet obtained the force of law. Or Execution can be executed against a particular product form beyond the
verdict. Sometimes execution is not an act of enforcing a judgment of the Court, but exercising the
execution of “legalized” forms of products as a decision which has obtained a permanent legal decision.

Law No. 4/1996 concerning Mortgage Rights provides for non-litigation settlement in Chapter V on
the Execution of Mortgage Rights. Article 20 formulates:

(1) If the debtor has an appointment injury, then based on:

a) therightof the first Depositary to sell the object of Mortgage Right as referred to in Article 6 or
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b) the executorial title contained in the certificate of Mortgage Right as referred to in Article 14
paragraph (2) The object of the Mortgage Right shall be sold through a public tender in accordance
with the procedure prescribed in the legislation for the repayment of the Debt Holders” holders
with the right of priority over the other creditor.

(2) Upon the agreement of the giver and the Holders of Mortgage, the sale of the object of Mortgage
Right may be exercised under the control of if so it shall be obtained at the highest price favorable to
all parties

(3) The sale as referred to in paragraph (2) can only be done after 1 (one) month since it has been notified
in writing by the Giver and / or the holder of the Mortgage Rights to the interested parties and
announced at least in 2 (two) newspapers circulating in the relevant area and / or local media, and no
party has objected.

(4) Any promise to execute the Mortgage Rights in a manner contrary to the provisions of paragraphs
(1), (2), and (3) shall be null and void

(5)  Up to the time of announcement for the auction issued, the seller as referred to in paragraph (1) may
be avoided by the repayment of the debt secured by the Mortgage Rights and the execution expenses

incurred.

In the elucidation of Article 20 Paragraph (1) it reads: The provisions of this paragraph represent the
embodiment and convenience provided by this Law to the creditors holding the Mortgage Rights in the
event of an execution.

In principle every execution must be executed by a public tender, because in this way it is expected to
obtain the highest price for the object of Mortgage Rights. The creditor shall be entitled to take the
settlement of the secured receivable from the sale of the Mortgage object. In the event that the proceeds
of the sale are greater the value of dependents, the rest becomes the right of the Depositors.

Based on the provisions of Article 20 above, it can be drawn some conclusions, they are:

First, the Mortgage Right is aimed at ensuring credit given by a bank or creditor to the debtor; in the
event that the credit given is problematic the bank is entitled to execute the collateral by first telling the
promised debtor or wanprestasi.

Second, the law provides two options for the settlement of non-performingloans, ie, a public tender
if there is no agreement between the bank and the debtor or with sales under the hand if both parties
intend to settle peacefully.

Third, hand-picking in practice is not entirely viable. The goodwill of the debtor is necessary. Debtors
are often unknown when declared negligent to wanprestasi.

Fourth, the implementation of the sale under the hand can only be done after the expiration of 1
(one) month since it has been notified in writing by the giver and / ot the holder of the Mortgage to the
parties in question and announced at least in 2 (two) In the relevant atea and / or local mass media, and no
party has objected. **

There are several forms of exceptions justified by the law allowed for execution to be executed
outside decisions that have obtained permanent legal force™, such as execution of a dependent right.
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Execution of Mortgage Rights is regulated in Article 20 through Article 21 of Law Number 4 Year 1996.
The execution of Mortgage Rights can be done in 3 ways:

1.

3.

The right of the first Depositary to sell the Insurance Rights to his / her own power through a
public tender as referred to in Article 6. The right to sell the object of the Mortgage Rights on
his / her own power shall constitute an embodiment of the priority position held by the Holders
of the Guarantee or the first Depositary in case there are more than holders of the Mortgage
Rights. The right is based on the promise given by the Depositary that if the Debtor is injured,
the Mortgage Holders are entitled to sell the object of Mortgage Rights through a public tender
without requiring the consent of the Depositary and subsequently to take the settlement of the
receivables from the proceeds of the sale from the creditor, another creditor. The remainder of
the sale remains the right of the Depositary.

The execution of the executorial title contained in the Certificate of Mortgage Right, as intended
in Article 14 paragraph (2) of the head of the decree mentioned in the Mortgage Certificate is
intended to confirm the existence of the execution power on the Insurance Rights Certificate,
so that if the Debtor is injured Promise, ready to be executed as well as a court decision that has
obtained permanent legal force, through the procedure and using the parate executive agency in
accordance with the Civil Procedure Code.

Execution under the hands.

The execution under the hands is the sale of the object of the Mortgage Rights carried out by the
Depositary, by agreement with the holder of the Mortgage Rights, if in this way the highest price will be
obtained.?*

Munir Fuady mentioned the execution of the Mortgage right can be done in the following way:

2)

b)

d)

In the case of execution (by court appointment), by utilizing the executorial title of the mortgage
certificate. Such a thing does not need to be promised but is valid by law.

Parate executed”, by self-selling (without court intervention) by a public tender if it fulfills the
following conditions: 1). Applies only to first holders of Mortgage Rights, and 2). Must be
agreed between the parties.

Parate executed, by self-selling (without the intervention of the court) under the hands and
without passing a public tender if it satisfies the following conditions: Must be agreed between
the parties, if so obtains the highest price, Previously notified in writing to the parties of interest,
shall be published in at least 2 (two) newspapers, and No party shall bring any objection.

Execution by lawsuit can pass court. **

Sudikno Mertokusumo discloses 6 (six) ways of expiration or removal of the Mortgage Rights. The

SIX ways are:

1.

Debt settlement or voluntary achievement by the Borrower. There is no appointment or dispute
injury here.

The debtor does not meet on time, which will result in the Debtor being reprimanded by the
Creditor to fulfill his/her performance. This reprimand is not uncommonly welcomed by the
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tulfillment of his accomplishments by the Borrower voluntarily, so that Debtor’s debt is paid off
and the debt agreement receivable expires.

Debtor an appointment injury. With such a promise of injury, the Creditor may invalidate a
parate executive by selling a guaranteed auction without involving the court. Debts are repaid
from the auction proceeds. Thus the debt agreement receivable expires.

The debtor has an appointment injury, then the Creditor may file a Mortgage Rights certificate
to the court for execution under the Article 224 HIR followed by a public tender. With the debt
repaid from the auction proceeds, then the debt agreement receivable expires. There is no lawsuit
here.

Debtor injured promise and still do not want to fulfill the achievement hence debtor sued by
Creditor, which then followed by court decision winning creditor (if proven). The verdict may
be executed voluntarily as it did in the second way with the fulfillment of achievements by the
Borrower without a public tender and thus the debt agreement of the receivable expires.

The debtor refuses to enforce a court ruling that defeats him and punishes his debt repayment

then the court’s decision is forcibly executed by a public auction whose proceeds are used to

settle the debtot’s debts, and result in the debt agreement ends.*

Auction to the guarantee of Mortgage Rights has been regulated in Law No. 4 of 1996 on the Right
of Land and Land Related Responsibility, as defined in Articles 6 and 20.

In addition to the aforementioned provision there is a manual for the implementation of auction as
stipulated in Regulation of the Minister of Finance No. 93 / PMK.06 / 2010 dated 23 April 2010, as
amended by Regulation of the Minister of Finance No. 106 / PMK.06 / 2013 dated 26 July 2013 and
Regulation of Director General of Wealth Country Number 6 / KN / 2013 About the Technical Guidelines
for Implementation of Auctions.

Wildan Suyuthi, the auction is the sale of public goods by way of oral or written pricing by means of

collecting enthusiasts or bidders and shall be led by the auctioneer. From the auction definition, there are

several elements of auction as follows:

1.
2.
3.

4.

Auction is a way of selling done at the time and place that has been determined.
Conducted in public by means of announce it to collect enthusiasts or bidders.

Conducted by way of special price quotes, that is by offering a verbal or written price that is
competitive.

The participant making the highest bid shall be declared the winner.

Auction sales have a good, among others:

2)
b)

©)

Fair, that is because the auction is open (general) and objective, led by an independent auctioneer.

Safe, namely that the auction is witnessed, led and executed by the auction official as a public
official, appointed by the government.

Fast, that is because the auction is preceded by the announcement of the auction so that
participants can be collected on one day of the auction and the payment is in cash.
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d) Achieve a reasonable price, ie the bidding system in the auction is competitive and transparent.

e) Legal certainty, that is because on the auction of the auction by an auction official created an
authentic certificate called auction treaties.

Thus auction sales have some kindness that is fair, safe, fast, realizing a reasonable price and legal
certainty. A very important good in auction sales is legal certainty, because with the certainty of law then
the rights of the buyer can be guaranteed certainty.

Noting the aforementioned auction should be held in the presence of auction officials. The sale and
purchase of an auction must be preceded by an offer to the public (public). Sale and purchase through
auction price agreement formed at auction, ie at the time of auction officials for the interests of the seller
appoint the highest bidder and reach the limit price as auction buyer.

The characteristics of imposition of this guarantee with this mortgage grant privileges in which the
provision of granting preferred position to a particular creditor to other creditors. In this case the mortgagee’s
creditor is a separatist creditor who has a preference for the Dependence he holds. The characteristics of
droit de prefenrence are contained in the provisions of Article 1 Figures (1) of the Mortgage Act where it is
stated that:

“Mortgage rights to land and other land-related items, hereinafter referred to as Mortgages, are guaranteed
rights imposed on the right to land as referred to in Law Number 5 of 1960 concerning Basic Regulations of
Agrarian Principles, the following or not Along with other objects constituting a unity with the land, for the
repayment of certain debts, which gives priority to a particular creditor to other creditors”

In addition, the characteristics of droit de prefenrence are also found in Article 20 Paragraph (1) where it
is stated that:

“If the debtor breached an appointment, then based on:

a) The right of the first Depositary to sell the object of Mortgage Right as referred to in Article 0,
or

b) The executorial title contained in the certificate of Mortgage right as referred to in Article 14
paragraph (2), the object of Mortgage Right shall be sold through public tender according to the
procedure specified in the legislation for the repayment of the Debt Holders” holders with prior
rights than other creditors.

In that context, the material guarantee in the Mortgage Rights basically provides a better position,
since the creditor is prioritized and facilitated in taking out the settlement of its claim on the proceeds of
the sale of a particular item or group of objects belonging to the debtor; And / or thete are certain objects
owned by the debtor held by the creditor or tied to the creditor’s right, which is valuable to the debtor and
may provide a psychological pressure on the debtor to fulfill its obligations well to the creditor. !

The objectives mentioned in the guarantee of mortgages regarding droit de prefenrence are reinforced by
the provisions of Article 6 of Law No. 4 of 1996 on the Mortgage Rights which states:

“If the debtor breaches the pledge, the first holder of the Mortgage Rights shall have the right to sell the
object of Mortgage right to his / her own power through a public tender and to take his receivable from the
proceeds of sale.”
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Under the provisions of Article 6 of the Mortgage Rights Act, the takeover of collateral may be made
by the dependent holder without the need for prior approval to the Depositary, and there is no need to ask
for alocal court decision if it will execute the Guaranteed Insured Rights the debtor in the event the debtor
breaches the pledge®. The Mortgage Holders may request to the Head of the Auction Office to conduct
the auction on the object of the concerned Mortgage Rights™, so this is a new step where previously the
execution of a mortgage deed certificate can only be done through execution at the District Court™.
Execution of Mortgage Rights. This concept is known in the Civil Code (hereinafter referred to as Civil
Code) known as the Execution Parate as referred to in Article 1178 of the Civil Code. The rules concerning
the execution parate of the mortgage rights are expected to provide convenience and legal certainty for the
creditor against the legal aspects of material security, as well as the actions of the creditor associated with
the execution itself.

However, in practice, the principle of ease and legal certainty of execution parate execution of the
mortgage right becomes a unclear. In direct, prioritized and prioritized positions for the holders of mortgages
(creditor) embodied in the principle of certainty and ease of execution of the execution parate in the
Mortgage Act itself contains inconsistencies. This can be seen in Article 14 Paragraphs (2) and (3) where
the execution can be carried out on the mortgage certificate in which it contains the words with the words:
For Justice based on the One Godhead. Such mortgage certificates have executive powers as a court
decision, and act as a substitute for the gypsheek grosse acte as far as the land rights are concerned. In addition,
in the general explanation of Point 9 of the Mortality Act it is mentioned that the concept of Parate
Execution of Mortgage Rights as referred to in Article 14 Paragraph (3) of the law still refers to Article 224
Herziene Indonesisch Reglement (hereinafter abbreviated as HIR).

The provisions of article 224 of HIR mention that:

“The original letter of the letter of mortgage and debt is strengthened in the presence of a notary in Indonesia
and whose head uses the words” On behalf of the Law “is equal to the judge’s verdict, if such a letter is not
kept in a peaceful manner, then the matter of carrying it on is carried out with the instruction and leadership
of the head of the district court in whose jurisdiction the debtor resides or dwells or chooses his place of
residence in the manner set forth in the foregoing chapters in this section, but with the understanding that the
coercion of the body may be performed only if already authorized by a judge’s decision. If the matter of
carrying out the decree shall be executed entirely or partly outside the jurisdiction of the district court, whose
chairman has ordered it to run, then the rules of article 195 of the second and subsequent verses shall be

obeyed.”

Where Article 14 Paragraphs (2) and (3) and General Explanation of the Mortality Rights Act in Number
9 are related with Article 224 HIR, it can be interpreted that the Mortgage Act does not specifically regulate
the execution procedure of the mortgage object, in the Civil Procedure Code as a condition of execution.
This is reinforced by the provisions of Article 26 of the Mortgage Rights Act which stipulates that as long
as there is no legislation regulating it, the rules concerning hypotheek execution that existed at the entry into
force of this Law shall apply to the execution of the Mortgage Rights.

This thus leads to the interpretable dualism of interpretation that differs from Article 6 jo. Article 20
Paragraph (1) Subparagraph (a) of the Insurance Rights Act and Number 9 of the General Explanation of
the Mortgage Rights Act. According to Article 6 of the Mortgage Rights Act whenever a debtor breaches
a pledge, the first holder of a Mortgage right shall have the right to sell the object of Mortgage right to his
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/ her own power, even though the execution auction may not be conducted solely by the mortgagee’s
creditor but shall be performed by the auctioneer at State Wealth Service Office and Auction (KPKNL).

The principal feature of execution under Article 6 of the Mortgage Act is based on a promise to sell
on its own behalf an execution (execution parate) conducted without the Court’s fiat. This Article provides
“the right to sell on his own power” or “beding van eigenmactig verkoop”. The provision is given by law to the
holder of the first mortgage in the form of repayment means which is always ready in hand when he needs
it, so that people call it execution that is always ready at hand or parate execution.”

Meanwhile, pursuant to the provisions of Article 14 Paragraph (2) and General Explanation of the
Insurance of Right of Insurance Number 9, it can be interpreted that the provisions of Civil Procedure
Law regarding execution based on Article 224 HIR / Article 258 RBg by the Mortgage Act are required as
long as the execution rules as Referred to in Article 26 of the Mutual Rights Act is not yet available. Thus,
as long as there are no rules governing the execution, the execution provisions must rely on the provisions
of Article 224 HIR / Article 258 RBg, where the execution shall still be based on the determination of the
Chairman of the local District Court (fiat courts). *°

Besides due to inconsistency of content material in UUHT, the practice of execution parate
implementation is further complicated by the Circular Letter of Supreme Court (SEMA) Number 7 Year
2012. In SEMA Number 7 Year 2012 number XIII of Public Private Sub-Division, stated that:

“The auction of the Mortgage Rights carried out by the creditor himself through the auction office, if the
auction does not want to empty the object being auctioned, can not be done emptying under Article 200
paragraph (11) HIR but must be filed suit. Since the auction is not an execution auction but a voluntary

auction”.

Execution of the object of Mortgage Rights is expected to provide legal certainty, protect the interests of
the credit, simple and not complicated. The focal point is the execution by selling the object of the Mortgage
Right through a public tender of its own power and taking the settlement of its receivables from the
proceeds as determined by article 6 and article 11 paragraph (2) letter e UUHT. The contents governed by
the two articles are not of the same meaning, whereas according to Article 6, the authority of the first
Depositary to sell the object of Mortgage is granted by the law itself (ex lege), whereas according to Article
11 paragraph (2) letter e UUHT, the first Depositary holder is determined by the clause of the agreement.
There is confusion about the right of the creditor rights holder, because on the one hand the right is born
because the law on the other hand the right is born in agreement, so that the definition of parate executie
raises the meaning of double / blurred””.

Conditions that are very difficult to execute parate execution make the value of legal certainty parate
execution to be lost. The impact, the value of justice, and the value of legal certainty for creditors and
debtors becomes difficult to realize, it is only a pull of interest on the basis of procedural.

D. CONCLUSIONS AND RECOMMENDATIONS

Conclusions

1. The philosophy of mortgages as the object of guarantee of the mortgage, namely the Mortgage
Rights is a security institution of property rights to land along with objects related to the land for
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certain debt repayment, which gives priority to a certain creditor to the creditor holder of the Mortgage
to the creditor - other creditors. Guarantees granted in Mortgage Rights, which are prioritized rights
to other creditors to creditors of Holders of Insurers

2. Parate inconsistency of execution of mortgage guarantee object in credit agreement of banking, that
execution implementation according to Article 6 of the Guidance Rights Act is based on promise to
sell on its own power constitutes execution (execution parate) done without fiat Chairman of Court.
This Article gives “the right to sell on its own power”. Article 11 paragraph (2) letter e, the provisions
of Article 14 Paragraph (2) and General Explanation of the Guidance Law Number 9 can be interpreted
that the provisions of the Civil Procedure Code regarding execution under Article 224 HIR / Article
258 RBg by the Mortgage Act are required as long as the execution rules as referred to in Article 26 of
the Mutual Rights Act are not yet available. Thus, as long as there are no rules governing the execution,
the execution provisions must rely on the provisions of Article 224 HIR / Article 258 RBg, where the
execution shall still be based on the determination of the Chairman of the local District Court (fiat
courts). Besides due to inconsistency of content material in UUHT, the practice of execution parate
implementation is further complicated by the Circular Letter of Supreme Court (SEMA) Number 7
of 2012.

Recommendations

Based on the principle of “Lex posteriori derogat legi priori”, meaning that the new law overrides the old
law, the jurisprudence of Supreme Court Decision Number 3021 / K / Pdt / 1984 dated January 30, 1986
can not be used as the legal basis for the cancellation of the execution parate. Furthermore, in accordance
with the order of law of law No. 12 of 2011, a Circular Letter (Supreme Court) in this Circular Letter of
Supreme Court (SEMA) Number 7 of 2012 is not included in the order of law, so it should not be be used
as an excuse or legal basis to refuse execution of mortgages based on the execution parate in UUHT.
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